
MASTER GROUND LEASE
This Master Lease Agreement (“Lease”) dated as of _______________, 2007 (“Effective Date”), is made by the City of Philadelphia, a Pennsylvania body politic ("City" or "Landlord"), acting through its Fairmount Park Commission and its Public Property Department, and the Philadelphia Authority for Industrial Development, a Pennsylvania body politic and corporation (“PAID” or “Tenant”).
BACKGROUND
A. The City owns the real property in the City of Philadelphia, Philadelphia County, Pennsylvania, bounded by the Benjamin Franklin Parkway, 20th Street, 21st Street, and Pennsylvania Avenue (“Premises”), and is particularly described by metes and bounds in Exhibit A of the Sublease (defined below), which is attached to and part of this Lease.
B. The Barnes Foundation (“Foundation”) is a nonprofit corporation that, among other things, administers an art education facility in its Existing Lower Merion Facility (as said term is defined in the Sublease).  The Foundation displays the Barnes Collection (as said term is defined in the Sublease) in the public galleries of its Existing Lower Merion Facility.
C. The Foundation desires to develop, construct and operate a new art education facility including galleries to display the Barnes Collection in Center City Philadelphia.
D. The City desires to provide the Premises as the site on which the Foundation will develop, construct and operate an art education facility including galleries to display the Barnes Collection.
E. Tenant desires to execute and deliver this Lease with the City, and to execute and deliver a sublease in substantially the form set forth at Attachment 1 (“Sublease”) with the Foundation as subtenant, to facilitate the Foundation’s development, construction and operation of a new art education facility, including galleries to display the Barnes Collection, in Philadelphia as described in the Sublease.  

F. By order of the Court of Common Pleas for Montgomery County, Orphans’ Court Division, dated December 13, 2004, the previously-existing restrictions in the Foundation’s governing documents that would have prevented the Foundation from relocating its art education facility and public galleries from the Existing Lower Merion Facility.

G. The City determined that the unique use of the Premises and the Improvements  by the Foundation as an art education facility, including galleries, in accordance with the Sublease will provide an exceptional public benefit to the City and its residents.
H. On _____________________, the Foundation’s Board of Trustees passed a resolution authorizing its officers to execute and deliver the Sublease.  A copy of the resolution is attached  as Exhibit C to the Sublease.

I. On __________, 2007, the Fairmount Park Commission adopted a resolution authorizing the President of the Fairmount Park Commission and the Executive Director of Fairmount Park to execute this Lease and approving the Sublease.  A copy of a letter from the Commission Secretary confirming the Commission’s adoption of the resolution is attached as Exhibit D to the Sublease.

J. On __________, 2007, PAID adopted a resolution approving the execution and delivery of this Lease and the Sublease.  A copy of the PAID resolution is attached as Exhibit E to the Sublease.

K. On ___________, 2007, the City Council of the City enacted an ordinance (Bill number _______)  authorizing the execution and delivery of this Lease, approving the Sublease, and stating the City’s findings and policy purpose in authorizing this Lease and the Sublease.  Bill number ____________ has become law.  A copy of the Ordinance (Bill number ________), certified by the Chief Clerk of the City Council is attached as Exhibit F to the Sublease.

THEREFORE, Landlord and Tenant, intending to be legally bound, agree as follows:

Definitions
Except as otherwise defined in this Lease, all capitalized words and phrases used above and below in this Lease have the meanings given them in the Sublease.  For purposes of this Lease, the capitalized words and phrases below have the meanings described below:

“Effective Date” has the meaning given it in the Preamble to this Lease.

“Event of Default” has the meaning given it in Section 10.1.

“Foundation” has the meaning given it in Background Paragraph B.

“Landlord” has the meaning given it in the Preamble and includes Landlord’s successors-in-interest.

“Lease” has the meaning given it in the Preamble to this Lease.

“Master Lease Acceptance Period” had the meaning given it in Section 19.1.3.

“Master Lease Commencement Date” has the meaning given it in Section 2.1.2.

“Master Lease Election Notice” has the meaning given it in Section 19.1.3.2.

“Master Lease Ending Date” has the meaning given it in Section 2.1.1.

“Master Lease Initial Term” has the meaning given it in Section 2.1.2.

“Master Lease Offer Notice” has the meaning given it in Section 19.1.2.1.

“Master Lease Offer Period” has the meaning given it in Section 19.1.2.

“Master Lease Operating Term” has the meaning given it in Section 2.1.3.

“Master Lease Right of Lease” has the meaning given it in Section 19.1.1.

“Master Lease Right of Purchase” had the meaning given it in Section 19.1.1.

“Master Lease Term” has the meaning given it in Section 2.1.1.

“PAID” has the meaning given it in the Preamble to this Lease.

“Premises” has the meaning given it in Background Paragraph A.

“Sublease” has the meaning given it in Background Paragraph E.

“Subtenant” means the Foundation.

“Tenant” has the meaning given it in the Preamble to this Lease.

ARTICLE 1 

DEMISE OF PREMISES
1.1 Demise.  Beginning on the Master Lease Commencement Date, by this Lease, Landlord leases to Tenant and Tenant hires from Landlord, the Premises for the Master Lease Term and subject to all of the provisions set forth in this Lease.
1.2 Condition of Premises.  On the Master Lease Commencement Date, Landlord shall deliver possession of the Premises to Tenant, and Tenant agrees to accept possession of the Premises, in the condition and subject to the restrictions described in Article 1 of the Sublease.
1.3 No Representation or Warranty By Landlord.  Without in any way limiting Section 1.2 above, Landlord makes no representation or warranty regarding compliance by the Premises with any Applicable Laws.  Further, Landlord makes no representation or warranty regarding the suitability of the Premises for the Subtenant’s Primary Use or Subtenant’s Permitted Use.
1.4 Tenant Does Not Rely on Landlord.  Tenant’s lease of the Premises is made without reliance on any information that Tenant may have obtained from any Landlord Party.  Tenant acknowledges that it has performed, or as of the Master Lease Commencement Date will have had the opportunity to perform, all inspections of the Premises as Tenant has desired and that Tenant has entered into this Lease solely on the basis of Tenant’s own inspections.
1.5 Tenant Accepts Premises “AS IS”.  Tenant accepts the Premises, including all Improvements in and on the Premises, if any, without any representation or warranty from Landlord or City, and in their “AS IS” condition and state of repair as of the Master Lease Commencement Date, including without limitation those conditions listed in Section 1.2 above.

1.6 Leasehold Only.  Nothing contained in this Lease creates, grants, or gives to Tenant any legal title, easement or other interest in the Premises other than the leasehold interest created by this Lease. 
1.7 No Waste.  Despite any other provision of this Lease, at all times during the Term the Landlord is owner of fee simple title to the Premises.  Tenant shall not cause or knowingly permit any waste or material damage, deterioration, or injury to the Premises or the Improvements.  Subtenant’s development of the Premises as contemplated by the Sublease does not constitute waste, damage, deterioration, or injury to the Premises.
1.8 No Obligation on City To Appropriate or Spend Money.  Despite any other provision of this Lease, this Lease does not obligate the Landlord to appropriate or spend money at any time.
1.9 Tenant’s Interest Subject to Landlord’s Rights.  Tenant acknowledges and agrees that its interest in the Premises under this Lease is subject in all respects to Landlord’s right at all times and from time to time to maintain, repair, replace, and to perform all other necessary, prudent and desirable work on or to the City Conduits, provided that the work shall be performed so as to not unreasonably interfere with the use of any Improvements on the Premises.


ARTICLE 2 

TERM
2.1 Term.

2.1.1 Master Lease Term.  The term of this Lease (“Master Lease Term”) includes the Master Lease Initial Term and the Master Lease Operating Term.  The Master Lease Term ends one day after the Sublease Ending Date under the Sublease (“Master Lease Ending Date”).
2.1.2 Master Lease Initial Term.  The initial term of this Lease (“Master Lease Initial Term”) begins on the Initial Term Commencement Date under the Sublease (“Master Lease Commencement Date”).  The Master Lease Initial Term ends at the earlier of  (i) the commencement of the Master Lease Operating Term, or (ii) one day after the Sublease Ending Date.

2.1.3 Operating Term.  The “Master Lease Operating Term” under this Lease begins on the Operating Term Commencement Date under the Sublease and expires on the Master Lease Ending Date.
2.2 Automatic Termination; No Continuing Liabilities.  Following the Master Lease Ending Date, this Lease will cease to be effective and Landlord and Tenant will have no further liability or obligation to each other under this Lease except for liabilities that arise before the Master Lease Ending Date and where this Lease explicitly provides that any obligations survive the Master Lease Ending Date.

2.3 Confirmation of Master Lease Operating Term Commencement Date.  Tenant’s and the Subtenant’s confirmation of the Operating Term Commencement Date under the Sublease is evidence of the commencement of the Master Lease Operating Term.  Tenant shall not agree to or sign any written confirmation of the Operating Term Commencement Date under the Sublease without the prior approval of the Executive Director.
ARTICLE 3 

RENT
3.1 Base Rent.  As base rent for the Master Lease Term, Tenant has paid to the Landlord the sum of $1.00, receipt of which is hereby acknowledged by Landlord.

3.2 No Additional Rent.  Tenant shall not be obligated to pay any additional rent under this Lease. 

PAYMENT OF TAXES AND OTHER CHARGES
3.3 Payment of Taxes.  Tenant is not obligated to pay any taxes arising under or in connection with this Lease, the Sublease, the Premises, or use of the Premises by Subtenant, or to pay for any utility service to the Premises under the Sublease.  

ARTICLE 4 

SUBLEASE; COMPLIANCE WITH APPLICABLE LAWS  

4.1 Sublease.  Contemporaneously with execution of this Lease, Tenant shall execute the Sublease with Subtenant and deliver the Sublease to Subtenant.

4.2 Compliance with Applicable Laws.  Tenant shall comply with all Applicable Laws in its use, occupation, control and enjoyment of the Premises.

5.3
Public Purpose of This Lease and the Sublease.  Landlord has entered into this Lease to support the public purposes described in Background paragraphs D, G, I, and K.  Tenant acknowledges and agrees that its obligation to execute the Sublease, and Subtenant’s obligation to use the Premises for the Primary Use under the Sublease,  

1.  are a material and substantial consideration to Landlord under this Lease and induced Landlord to lease the Premises to Tenant for nominal Rent;

2.  induced the City to decide, as a matter of public policy and for the public benefit, to lease the Premises to Tenant for nominal rent under this Lease, under which Tenant is obligated to enter into the Sublease and sublet the Premises to Subtenant for nominal rent, instead of the City using the Premises for a municipal or other public use; and

3.  is a material and significant benefit to the City under this Lease.  

Further, Tenant acknowledges and agrees that its failure to execute the Sublease, and Subtenant’s failure to use the Premises for the Primary Use under the Sublease, would cause actual, direct, and substantial detriment to the Landlord under this Lease. 
5.4
Landlord Permitted onto Premises.  Tenant shall permit Landlord, its officials, employees, agents, and contractors, to enter the Premises at all reasonable times during usual business hours for the purpose of inspecting the Premises and ensuring Tenant’s compliance with the provisions of this Lease and Subtenant’s compliance with the provisions of the Sublease.  The limitations contained in this Section 5.4 do not apply to the Landlord’s exercise of its police, fire, and other municipal functions, nor in the case of an emergency posing an imminent threat to the health, safety or welfare of persons or property. 

ARTICLE 5 

CITY CONDUITS
5.1 City of Philadelphia Water Department’s Requirements.  So long as Landlord exercises reasonable care in its operation, maintenance, repair and replacement of the City Conduits, Landlord shall not be liable in any manner whatsoever to Tenant, the Subtenant, or any other occupants or users of  Subtenant’s Facility or the Improvements for any damage to the Premises, Subtenant’s Facility, or any Improvements, caused by, arising from, or related to the operation, maintenance, repair or replacement of the City Conduits.
 
ARTICLE 6 

TITLE TO IMPROVEMENTS; NO LIENS
6.1 Title to Improvements.  
6.1.1 If within 60 days following the Sublease Ending Date Landlord directs Tenant in writing that Subtenant shall raze Tenant’s Facility and the other Improvements, then Tenant promptly shall direct Subtenant in writing to raze Tenant’s Facility and the Improvements, clear the Premises of debris and rubble, restore the Premises to open park space with landscaping reasonably satisfactory to Landlord, and return to Landlord possession of the Premises.  
6.1.2 If within 60 days following the Sublease Ending Date Landlord does not notify Tenant to direct Subtenant to raze the Improvements and restore the Premises as provided in Section 7.1.1 above, then title to the Improvements shall automatically vest in, and become the property of, the City.  
6.1.3 On or before the Sublease Ending Date, Tenant shall require Subtenant to deliver to Landlord the “as-built” plans, specifications, drawings and other documentation relating to the construction and/or physical operation of the Improvements then existing on the Premises.  
6.1.4 If title to the Improvements vests in Landlord under this Section 7.1, then, despite anything to the contrary in this Section 7.1, Tenant shall require Subtenant to promptly execute and acknowledge such appropriate documentation as may be reasonably requested by Landlord to confirm the transfer of title to the Improvements to the City.  

6.1.5 Tenant’s obligations under this Section 7.1 survive the Master Lease Ending Date.
6.1.6 Notwithstanding anything to the contrary in this Lease, neither Landlord nor Tenant has nor at any time shall have any right, title or interest in or to the Barnes Collection or any part of the Barnes Collection or any other works of art located upon the Premises (except any other works of art loaned by Landlord or Tenant to Subtenant).
6.2 No Liens on Fee.  

6.2.1 Landlord’s interest in the Premises, including but not limited to the Improvements, shall not be subjected to liens or claims of any nature by reason of Tenant’s acts under this Lease, by Subtenant’s demolition of the Youth Study Center, Subtenant’s construction of Subtenant’s Facility, or any Alterations, Maintenance, Repair or other work by or on behalf of Subtenant under the Sublease, or by reason of any other act or omission of Tenant or Subtenant (or of any person claiming by, through or under Tenant or Subtenant) including, but not limited to, mechanics’ and materialmen’s liens.  

6.2.2 All persons dealing with Tenant are placed on notice by this Lease that they may not look to Landlord or to Landlord’s credit or assets (including Landlord’s estates in the Premises and the Improvements) for payment or satisfaction of any obligations incurred in connection with the construction, alteration, repair, restoration, replacement or reconstruction by or on behalf of Tenant or Subtenant (or any person claiming by, through or under Tenant or Subtenant). Tenant has no power, right or authority to subject Landlord’s Estate in the Premises and the Improvements to any mechanic’s or materialman’s lien or claim of lien whatsoever.

6.3 Effect of Landlord’s Approval.

6.3.1 Review, approval or acceptance by Landlord of any documents submitted to Landlord by Tenant under this Lease or by Subtenant under the Sublease, including but not limited to Subtenant’s design plans for Subtenant’s Facility and for any Alteration or other work made or done by or for Subtenant, is not a representation, warranty or guaranty by the Landlord as to the substance or quality of the documents, Subtenant’s Facility, Alteration, or other work or matter reviewed, approved, or accepted.  At all times, Tenant, Subtenant, their officers, employees, agents, contractors and subcontractors, must use their own independent judgment as to the accuracy and quality of all such documents, work and other matters.

6.3.2 Review, approval or acceptance by the Landlord of documents submitted to the Landlord by Tenant under this Lease or by Subtenant under the Sublease, including but not limited to Subtenant’s design plans for Subtenant’s Facility and for any Alteration or other work made or done by or for Subtenant, is not approval otherwise required under Applicable Laws by any and all City of Philadelphia departments, boards or commissions or by any other federal, state, or local governmental authority having jurisdiction.

6.4 Costs of Demolition and Construction.  Throughout the Master Lease Term, Landlord is not obligated to perform or pay for any cost or expense for demolition of the Youth Study Center, Subtenant’s initial construction of  Subtenant’s Facility or any other Improvements, or for any Alterations or any other modifications whatsoever to the Premises or Improvements.
ARTICLE 7 

MAINTENANCE, REPAIRS AND REPLACEMENTS
7.1 Landlord Not Obligated to Maintain or Repair the Premises.  Without limiting Section 1.8, throughout the Master Lease Term,

7.1.1 Landlord is not obligated to maintain or repair, and is not obligated to pay to maintain or repair, all or any part of the Premises or the Improvements, including but not limited to performing or paying for any Maintenance or Repair required under the Sublease;  
7.1.2 Landlord is not required to furnish any services or facilities to Tenant, or to all or any part of the Premises or the Improvements; and

7.1.3 Tenant expressly waives any and all rights it may have under Applicable Laws to maintain or repair all or any part of the Premises or the Improvements at the expense of Landlord.
7.2 Security.  Landlord is not obligated to provide any security for the Premises or the Improvements.

ARTICLE 8 

ENVIRONMENTAL MATTERS
8.1 Notices.  If at any time Tenant becomes aware, or has reasonable cause to believe, that any Contamination occurred in, on, about, or beneath the Premises or the Improvements, Tenant shall promptly give written notice to Landlord of the Contamination and

8.1.1 any enforcement, cleanup, removal, or other governmental or regulatory action instituted, completed, or threatened pursuant to any Environmental Laws;
8.1.2 any claim made or threatened by any person against Landlord, Tenant, Subtenant, or the Premises, arising out of or resulting from any Contamination; and
8.1.3 any reports made to any local, state, or federal environmental agency arising out of or in connection with any Contamination.
8.2 No Tenant Liability For Contamination.  Tenant is not liable to the Landlord to remediate Contamination existing on the Premises prior to the Effective Date of this Lease.
ARTICLE 9 

DEFAULT
9.1 Events of Default.  The occurrence of any of the following is a breach of the Lease and default by Tenant under the Lease (each an “Event of Default”):
9.1.1 Tenant fails to perform or observe any term, condition, covenant, requirement or other obligation applicable to Tenant under this Lease after thirty (30) days notice from Landlord;

9.1.2 The subjection of any right or interest of Tenant under this Lease to attachment, execution, or other levy, or to seizure under legal process, if not released or appropriately bonded within ninety (90) days after receipt of written notice by Landlord; 

9.1.3 The appointment of a receiver to take possession of the Premises and or any of the Improvements or of Tenant’s interest in the Premises or of Tenant’s operations for any reason if not discharged within ninety (90) days of such appointment (without the requirement of notice from Landlord of the default), including but not limited to, assignment for the benefit of creditors or voluntary or involuntary bankruptcy proceedings, but not including receivership instituted by Landlord, the event of default being not the appointment of a receiver at Landlord’s instance but the event justifying the receivership, if any; or

9.1.4 An assignment by Tenant for the benefit of its creditors or the filing of a voluntary or involuntary petition by or against Tenant under any law for the purpose of adjudicating Tenant as bankrupt; or for extending time for payment, adjustment or satisfaction of Tenant’s liabilities to creditors generally; or for reorganization, dissolution, or arrangement on account of or to prevent bankruptcy or insolvency; unless the assignment or proceeding, and all consequent orders, adjudications, custodies, and supervisions are dismissed, vacated, or otherwise permanently stayed or terminated within ninety (90) days after the assignment, filing, or other initial event (without the requirement of notice from Landlord of the default).

9.2 Notice to Certain Persons.  Landlord shall, before pursuing any remedy, give notice of any Event of Default to Tenant and Subtenant, unless notice is not required as provided in Section 10.1 above.  Each notice of an Event of Default must specify the Event of Default.

9.3 Landlord’s Remedies.  If any Event of Default by Tenant continues uncured, following notice of default as required by this Lease, for the period applicable to the default under the applicable provision of this Lease, Landlord may exercise the following remedies, in addition to all other rights and remedies available to Landlord at law or in equity.  Landlord may exercise its remedies under this Lease and those available at law and in equity either individually, cumulatively, successively, or in any combination:

9.3.1 Termination.  Subject to the Lease Recognition Agreement, Landlord may at its election terminate this Lease by giving Tenant written notice of termination.  On the giving of the notice, all of Tenant’s rights in the Premises and in the Improvements shall terminate.  Subject to the Lease Recognition Agreement, promptly after notice of termination, Tenant shall surrender and vacate the Premises and the Improvements in broom-clean condition, and Landlord may reenter and take possession of the Premises and the Improvements and eject all parties in possession, or eject some and not others or eject none.  Termination of this Lease by Landlord shall not relieve Tenant from any claim for damages previously accrued or then accruing against Tenant up to the date of termination.
9.3.2 Reentry Without Termination.  Subject to the Lease Recognition Agreement, Landlord may at its election, whether or not Tenant abandons the Premises, continue this Lease in effect until such time as Landlord elects to terminate Tenant’s right to possession, reenter the Premises, and, without terminating this Lease, at any time and from time to time, subject to the rights of Subtenant under the Lease Recognition Agreement, re-let the Premises and Improvements or any part or parts of them for the account and in the name of Tenant or otherwise.  Any re-letting may be for the remainder of the Master Lease Term or for a longer or shorter period.  No act by or on behalf of Landlord under this provision shall constitute a termination of this Lease unless Landlord gives Tenant notice of termination.
ARTICLE 10 

SURRENDER OF THE PREMISES
10.1 Surrender upon Expiration or Termination.  Subject to Section 7.1, on the Master Lease Ending Date, Tenant shall quit and surrender the Premises to Landlord without delay, and in good order, condition and repair, except for ordinary wear and tear and damage and destruction or condemnation if this Lease is terminated because of termination of the Sublease under either Article 12 (Damage or Destruction) or Article 13 (Eminent Domain) of the Sublease.  Tenant shall surrender the Premises at its sole cost and expense and without any claim against Landlord.   

10.2 No Merger of Estates.  Subject to the Lease Recognition Agreement, Tenant’s surrender of the Premises and the Improvements will not cause a merger of the Landlord’s estate in the Premises and Tenant’s estate, or of Landlord’s estate and Subtenant’s estate in the Premises, unless Landlord expressly agrees in writing.  

10.3 Tenant’s Obligations Continue.  Tenant’s obligations under this Article 11 shall survive the expiration or earlier termination of this Lease.

ARTICLE 11 

SUBLEASES, MORTGAGES, ASSIGNMENTS AND TRANSFERS PROHIBITED
11.1 Tenant Shall Not Sublease, Mortgage, Assign or Transfer.  Tenant acknowledges that this Lease has been entered into by Landlord relying on Tenant’s commitment to execute the Sublease with the Subtenant.  Therefore, except for Tenant’s execution of the Sublease with Subtenant and as expressly permitted in the Sublease, Tenant shall not sublease, mortgage, assign, or otherwise transfer or encumber this Lease or Tenant’s interest in this Lease and the Premises in any manner.  Any violation of this Section by Tenant shall be deemed a nullity and shall, at the sole option of Landlord, be deemed an Event of Default without opportunity to cure, entitling Landlord to exercise any or all of its remedies at law, in equity, and as provided in this Lease.  

ARTICLE 12 

DISCRIMINATION PROHIBITED; NO DEBT TO CITY
12.1 Discrimination Prohibited.  In Tenant’s use of the Premises and exercise of its rights under this Lease, Tenant shall not discriminate or permit discrimination against any person on the basis of age, race, color, religion, national origin, ancestry, physical disability, sex, sexual orientation, or gender identity.  
12.2 Non-Indebtedness.  By executing this Lease, Tenant represents, warrants, and covenants that Tenant and Tenant’s subsidiaries, and affiliates, if any, are not currently indebted to the City for or on account of, and will not at any time during the Master Lease Term be indebted to the City for or on account of, any delinquent taxes (including, but not limited to, taxes collected by the City on behalf of The School District of Philadelphia), liens, judgments, fees or other debts for which no written agreement or payment plan reasonably satisfactory to the City has been established.

12.3 Prohibited Gifts, Gratuities, and Favors.
12.3.1 Tenant must not offer or give, directly or indirectly, anything of value to any official or employee in the Executive or Administrative branch of the City, including any gift, gratuity, favor, entertainment or loan, the receipt of which would violate Executive Order No. 002-04 issued by the Mayor of Philadelphia on August 12, 2004, so long as such Executive Order remains in force and effect.
12.3.2 Any person who offers or gives anything of value to any City official or employee the receipt of which would violate Executive Order No. 002-04 may be subject to sanctions with respect to future City contracts to the extent expressly stated in said Executive Order.

ARTICLE 13 

NOTICES
13.1 Any notice, approval, request, demand or other communication required or desired to be given pursuant to this Lease must be in writing and sent or given addressed as set forth below in one or more of the following manners: (1) personal service with receipt obtained (including by means of professional messenger service); or (2) United States mail, postage prepaid, certified or registered, with return receipt requested; or (3) next-business day delivery using a nationally recognized express courier service.
If to Landlord:

Executive Director




Fairmount Park




One Benjamin Franklin Parkway – 10th Floor




1515 Arch Street




Philadelphia, PA  19102

and to:

Commissioner




City of Philadelphia Department of Public Property




Municipal Services Building – 10th Floor




1401 JFK Boulevard




Philadelphia, PA  19102

with a copy to:

City Solicitor




City of Philadelphia Law Department




One Benjamin Franklin Parkway – 17th Floor




1515 Arch Street




Philadelphia, PA  19102

If to Tenant: 

President




Philadelphia Authority for Industrial Development




2600 Centre Square West




1500 Market Street




Philadelphia, PA  19102

with a copy to:

Ellen S. Brown, Esquire




Philadelphia Authority for Industrial Development




2600 Centre Square West




1500 Market Street




Philadelphia, PA  19102

13.2 Date of Notice Delivery.  For purposes of this Lease, notice given in the manner provided in Section 14.1 above shall be deemed received on the last date of delivery shown on the receipts obtained, or upon refusal of delivery, of all the notice letters.
13.3 Change of Notice Address.  Either Landlord or Tenant may change its respective address or the address(es) to which the other party shall provide copies of notice, by giving written notice to the other in accordance with the provisions of this Article.  Notices may be given by legal counsel for a party, but only if given in the manner required in this Article.
ARTICLE 14 

ESTOPPEL CERTIFICATES; LEASE RECOGNITION AGREEMENT
14.1 Estoppel Certificates.  Each party agrees that, within thirty (30) days following its receipt of a written request from the other party (but not more than twice in any one-year period), it will execute and deliver an Estoppel Certificate to the requesting party and/or its designee.

14.2 Landlord Certificate Regarding Sublease.  Tenant agrees that Landlord may give an Estoppel Certificate under the Sublease on behalf of Tenant (in Tenant’s capacity as “Landlord” under the Sublease).  Tenant is not liable for any inaccuracies in any Estoppel Certificate given by Landlord on Tenant’s behalf.

14.3 Mortgages.  Landlord represents, warrants and covenants to Tenant that, as of the Effective Date of this Lease, neither the Premises nor any interest in the Premises is subject to the terms, conditions or lien of any mortgage or leasehold interest (other than that created by this Master Lease). Throughout the Master Lease Term, this Lease is and shall be superior to the lien of any mortgage that the City desires to record against the Premises, the Improvements, or any portion of the Premises or Improvements, or interest in the Premises or Improvements following the Effective Date.
14.4 Lease Recognition Agreement.  Contemporaneously with the execution of this Sublease, Landlord, Tenant and the City have executed and delivered a Lease Recognition Agreement in the form of that attached as Exhibit H to the Sublease.  

ARTICLE 15 

NOTICE FROM SUBTENANT; APPROVALS BY LANDLORD; ENFORCEMENT BY LANDLORD; MANNER OF APPROVALS
15.1 Notice from Subtenant.  Wherever the Sublease requires the approval of both Landlord and Tenant (in Tenant’s position of “Landlord” under the Sublease), Tenant acknowledges and agrees that Subtenant may submit the matter requiring the approval simultaneously to Landlord and Tenant and, upon Subtenant’s submission of the matter to Landlord, Tenant will be relieved of all responsibility to submit the matter to the Landlord.  

15.2 Landlord’s Approvals of Subtenant Requests.  Except where the provisions of this Lease or the Sublease explicitly require Subtenant to obtain separate approvals of both Landlord and Tenant (in Tenant’s capacity as “Landlord” under the Sublease), any approval granted by the Landlord to Subtenant under this Lease or the Sublease (in each case, in the manner required for such approval) shall be deemed approval by Tenant as well.  Tenant is not liable in any way for any approval or consent duly granted by the Landlord to Subtenant under this Lease or the Sublease.  
15.3 Enforcement by Landlord.  Tenant acknowledges and agrees that all of the City’s rights and remedies provided in the Sublease, and all of Tenant’s rights and remedies under the Sublease (in Tenant’s capacity as “Landlord” under the Sublease) may be exercised and or enforced directly by Landlord.  In addition, and without limiting the preceding sentence, Tenant acknowledges and agrees that Landlord is a third party beneficiary of all provisions in the Sublease that require Subtenant to obtain the approval or consent of the City or to provide information or documents to the City.

15.4 Person Granting and Manner of Approvals.  Subject to the next sentence, wherever the review, consent or approval of, or determination by, the City as owner of the Premises is required under this Lease (except for approvals required under Applicable Laws or approvals that this Lease expressly requires be obtained from City Council or a specified City officials other than the Executive Director), such review, consent or approval or determination will be effective, valid and binding against the City only if obtained from or made by the Executive Director and in the manner required by this Lease.  Whenever the review, consent or approval of, or determination by, a specified City official (other than the Executive Director), commission, department, or council is required under this Lease, then the review, consent or approval or determination will be effective, valid and binding against the City only if obtained from or made by the specified official, commission, department, or council in the manner specified.  
15.5 Effect of Landlord’s Approval.  Landlord review, approval, consent, determination, or acceptance of any document, work, matter or thing under this Lease or submitted to Landlord by Subtenant in accordance with the Sublease is not (a) a representation, warranty or guaranty by Landlord as to the substance, accuracy, or quality of such document, work, matter, or thing or (b) approval otherwise required under Applicable Law by any and all City of Philadelphia departments, boards or commissions or by any other federal, state, or local governmental authorities having jurisdiction.  At all times, Tenant, its officials, officers, employees, agents, contractors and subcontractors, must each use their own independent judgment as to the substance, accuracy and quality of all such documents, work, matter, and things.
15.6 Landlord Accepts Requirement of Performance by Subtenant.  Provided Tenant has required Subtenant to perform any obligations set forth under this Lease, Landlord agrees to look solely to Subtenant for the performance of those obligations and agrees further that Tenant's liability under this Lease shall be limited to Tenant's interest in this Lease.

ARTICLE 16 

NO MERGER
16.1 No Merger.  The voluntary or other surrender of this Lease by Tenant, or a mutual cancellation of this Lease, will not merge the leasehold estate and Landlord’s title in and to the Premises.  Subject to the Lease Recognition Agreement, at any time after such surrender or cancellation, however, Landlord may elect to terminate this Lease.

ARTICLE 17 

QUIET ENJOYMENT; LANDLORD'S RIGHT TO INSPECT
17.1 Quiet Enjoyment.  So long as no Event of Default has occurred under the provisions of this Lease and has continued beyond all applicable cure periods set forth in this Lease, Tenant may peaceably and quietly hold and enjoy the Premises for the Term without hindrance or interruption by Landlord or anyone lawfully claiming through Landlord.  Tenant’s peaceable and quiet enjoyment of the Premises under this Section 17.1 is subject to the provisions of this Lease, including Landlord’s limited right to enter and inspect the Premises provided in Section 17.2 below.
17.2 Landlord’s Right to Enter Premises.  Notwithstanding the provisions of Section 17.1, Landlord may enter the Improvements only for the purpose of (a) performing the City’s municipal duties, such as (by way of example only) delivering police and fire services, inspections by licensing departments and other similar services, or (b) exercising Landlord’s remedies under this Lease.
ARTICLE 18 

RIGHT OF OFFER TO PURCHASE PREMISES; RIGHTS AT END OF TERM
18.1 Right of First Offer to Purchase Premises.
18.1.1 Grant of Right.  By this Lease, subject to the remaining provisions of this Article 19, Landlord grants, conveys and transfers to Tenant the first and prior right and privilege of (a) purchasing the Premises (the “Master Lease Right of Purchase”) and (b) leasing the Premises (the “Master Lease Right of Lease”).  The Master Lease Right of Purchase and the Master Lease Right of Lease do not apply to a sale or leasing of the Premises or a portion of the Premises, or of all or any portion of any improvements in or on the Premises, to any of the City's related agencies or to any municipal, governmental or quasi-governmental authority.
18.1.2 Offer Notice.  At any time during the Master Lease Term and during the two-year period after the Master Lease Ending Date (“Master Lease Offer Period”),

19.1.2.1
if Landlord desires or intends to sell or lease all or any part of the Premises, or if Landlord receives an unsolicited offer to purchase or lease all or any part of the Premises, then before offering the Premises or any part of the Premises for sale or lease, engaging in negotiations with any offeror or party, or accepting an offer to sell or lease all or part of the Premises during the Master Lease Offer Period, Landlord shall first give written notice to Tenant (the “Master Lease Offer Notice”) of Landlord’s desire or intention.  Landlord’s Master Lease Offer Notice shall include or have attached to it:

A.
the price, terms and conditions of, or procedures for implementing, the proposed sale or lease that are acceptable to Landlord or are otherwise required by Applicable Laws;

B.
Landlord’s offer to sell or lease the Premises or applicable portion thereof to Tenant at the stated price and on the stated terms and conditions, or 
C.
a notice of the procedures Landlord will follow to implement the sale or lease (for example, without limitation, legally required public bidding).
19.1.2.2
 Tenant acknowledges and agrees that Landlord may inform any party making an offer to the Landlord to purchase or lease some or all of the Premises, or any party that might be interested in purchasing or leasing the Premises, of this Section 19.1.2 and of this Sublease.
18.1.3 Tenant’s Investigations and Election.  Within sixty (60) days following the day on which Tenant receives the Master Lease Offer Notice (“Master Lease Acceptance Period”), Tenant may elect to accept or reject the terms and conditions of the Master Lease Offer Notice or to participate in the procedures by which Landlord intends to sell or lease some or all of the Premises.  
19.1.3.1
To validly accept the Master Lease Offer Notice, Tenant must notify Landlord in writing of Tenant’s election to accept the terms of the Master Lease Offer Notice (the “Master Lease Election Notice”) before the expiration of the Acceptance Period. 
19.1.3.2
If Tenant elects to accept the terms of the Master Lease Offer Notice, then (1) Landlord and Tenant shall execute a mutually acceptable purchase or lease agreement (as applicable) within ninety (90) days following the date on which Landlord receives the Master Lease Election Notice, or (2) Tenant shall participate in the procedures instituted by Landlord to sell or lease (as applicable) some or all of the Premises in accordance with Applicable Laws.  
19.1.3.3
Notwithstanding any closing date specified in the Master Lease Offer Notice (if applicable), Tenant may in its Master Lease Election Notice specify the actual closing date for the conveyance of title to the property described in the Master Lease Offer Notice, and validly accept the other terms and conditions of the Master Lease Offer Notice, in which event the closing date shall be the date so specified in the Master Lease Election Notice, provided that said closing date is not more than one (1) year after the date of the Master Lease Offer Notice.
18.1.4 Tenant’s Rejection. 
19.1.4.1
For purposes of this Section 19.1.4 only, the terms “sell” and “sale” mean the full execution of a purchase and sale agreement pursuant to which the parties to the agreement agree to the terms and conditions for the transfer of title to the Premises or a portion of the Premises.  In addition, for purposes of this Section 19.1.4, the term “lease” means the full execution of a lease, license or other occupancy agreement pursuant to which the parties to the lease agree to the terms and conditions for the occupancy of the Premises or a portion of the Premises. 
19.1.4.2
If Tenant elects to reject the terms of the Master Lease Offer Notice, or fails to respond to the Master Lease Offer Notice within the Master Lease Acceptance Period, Landlord may market the portion of the Premises specified in the Master Lease Offer Notice on the open market. Tenant will also receive any information given to prospective buyers. 
19.1.4.3
If Landlord receives an acceptable offer (in Landlord’s sole discretion) from a third party which is less than ninety percent (90%) of the sale price or rental rate specified in the Master Lease Offer Notice, Landlord shall inform Tenant of such offer and its terms in an Master Lease Offer Notice and Tenant will have the right, within thirty (30) days of Landlord’s notice to Tenant of such offer, to notify Landlord of its desire to purchase or lease (as applicable) the property identified in the Master Lease Offer Notice. 
19.1.4.4
If Landlord does not sell or lease (as applicable) the property identified in the Master Lease Offer Notice within eighteen (18) months following Tenant’s rejection or deemed rejection of the Master Lease Offer Notice, and if the Master Lease Right of Purchase or Master Lease Right of Lease (as applicable) has not terminated or expired, Landlord may not sell or lease the property identified in the Master Lease Offer Notice or any part of the Premises or offer the Premises for sale or lease without first delivering to Tenant a new Master Lease Offer Notice, which Tenant may accept or reject in accordance with the terms of this Section. 
19.1.4.5
If Landlord enters into an agreement to sell or lease the property identified in the Master Lease Offer Notice to a party (other than Tenant) as permitted by this Section, the parties to the agreement for the sale or lease (as applicable) may not modify the terms of the transaction specified in the sale or lease agreement by adjusting the sale price or rental rate (as applicable) to a sale price or rental rate that is less than ninety percent (90%) of the sale price or rental rate set forth in the Master Lease Offer Notice, unless Landlord first delivers to Tenant a new Master Lease Offer Notice containing the modified price, terms and conditions, which Master Lease Offer Notice Tenant may accept or reject in accordance with the provisions this Section.

18.2 Subject to Public Bidding Requirements.  Notwithstanding any provision of this Article to the contrary, the rights of Tenant set forth in this Article are subject to the then-prevailing Applicable Laws regarding the sale or leasing of the Premises, including without limitation possible requirements for public notice and bidding.
18.3 Survival.  The Master Lease Right of Purchase and the Master Lease Right of Lease will survive the expiration of the Master Lease Term for a period of two (2) years but will end immediately upon any earlier Master Lease Ending Date.
18.4 Assignment to Subtenant.  Landlord hereby consents to Tenant's assignment of all of its rights pursuant to Article 19 to Subtenant.
ARTICLE 19 

GENERAL PROVISIONS
19.1 Captions.  The captions used in this Lease are for the purpose of convenience only and do not limit or extend the meaning of any part of this Lease.
19.2 Counterparts.  Any copy of this Lease executed with original signatures is an original of this Lease for all purposes. This Lease may be executed in one or more counterparts, each of which is an original, and all of which together constitute a single instrument.
19.3 Time of Essence; Force Majeure.  Time is of the essence for the performance and observation of each provision of this Lease.  If Tenant cannot satisfy any of its non-monetary obligations under this Lease because of a Force Majeure Event, then Tenant shall be excused until the cessation of the Force Majeure Event or until Tenant reasonably can take measures to fulfill the obligation despite the Force Majeure Event.  The preceding sentence applies to Tenant’s obligations under this Lease regardless of whether this Lease (1) requires Tenant to satisfy the obligation  within a stated time period or in general terms, such as where Tenant is required to proceed with diligence, and or (2) expressly provides that such obligation is subject to extension because of a Force Majeure Event.
19.4 Severability.  If any one or more of the provisions contained in this Lease is for any reason held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of this Lease, but this Lease shall be construed as if such invalid, illegal or unenforceable provision had not been contained in this Lease.
19.5 Interpretation.  
19.5.1 This Lease shall be construed and enforced in accordance with the laws of the Commonwealth of Pennsylvania, without giving effect to choice of law provisions. The language in all parts of this Lease shall in all cases be construed as a whole according to its fair meaning, and not strictly for or against either Landlord or Tenant.  When the context of this Lease requires, the neuter gender includes the masculine and feminine, and the singular includes the plural.  Landlord and Tenant agree that they have each participated equally in the negotiation and writing of this Lease and that the rule of construing or interpreting any ambiguities in an agreement against the drafter of the agreement does not apply in connection with this Lease.  
19.5.2 Unless explicitly provided otherwise, all references in this Lease to sections, exhibits, and attachments refer to sections, exhibits and attachments of and to this Lease.  Unless explicitly provided otherwise, all references in this Lease to the Premises means all or part of the Premises, and reference to the Improvements means all or part of the Improvements.
19.5.3 Unless explicitly provided otherwise, all uses in this Lease of the words  “include,” “includes,” or “including” means “including but not limited to” or other similar phrase.
19.6 Successors and Assigns.  Without limiting or modifying the restrictions set forth in Article 11 above regarding subleases, mortgages, and transfers, this Lease is binding upon and inures to the benefit of the parties to this Lease and their respective permitted successors and assigns (to the extent this Lease is assignable).
19.7 Integration Clause.  This Lease and the Exhibits attached to this Lease are the entire agreement between Landlord and Tenant, and there are no agreements or representations between Landlord and Tenant except as expressed in this Lease. All prior negotiations and agreements between Landlord and Tenant with respect to the subject matter of this Lease are superseded by this Lease.
19.8 Strict Enforcement of the Lease.  Either party may enforce all provisions of this Lease strictly, regardless of (1) any law, usage, or custom to the contrary, (2) any conduct of the enforcing party in refraining from enforcing any provisions of this Lease at any time, (3) any conduct of the enforcing party in refraining from exercising its rights and remedies under this Lease, and (4) any course of conduct between Landlord and Tenant.  Any conduct or custom between Landlord and Tenant does not create a custom in any way or manner contrary to any specific provision of this Lease, or as having in any way or manner modified the same.
19.9 Amendment and Modification.  This Lease can only be amended, modified or supplemented by a written agreement approved in advance by Philadelphia City Council, by ordinance that becomes law, and approved and signed by both Landlord and Tenant.  A copy of any proposed amendment, modification or supplement to this Lease shall be delivered to Subtenant prior to the introduction of the ordinance authorizing such amendment, modification or supplement.  If City Council does approve an ordinance that becomes law and that approves any amendment to this Lease, then Landlord shall execute the approved amendment with Tenant.  This Lease cannot be amended, modified, or supplemented by any oral representations, whenever made, by any official or employee of Landlord, or by any course of conduct between Landlord and Tenant.  No amendment, modification or supplement to this Lease shall be made which adversely affects the rights of Subtenant under the Sublease or Subtenant's third-party rights hereunder without Subtenant's prior written consent.
19.10 No Implied Consent.  Landlord’s failure to respond orally or in writing to any request or offer from Tenant to modify or waive any of Tenant’s obligations under this Lease does not constitute Landlord’s consent to Tenant’s request or offer.  Similarly, Tenant’s failure to respond orally or in writing to any request or offer from Landlord to modify or waive any of Landlord’s obligations under this Lease does not constitute Tenant’s consent to Landlord’s request or offer.  Each party shall comply with its obligations under this Lease unless and until a request or offer to modify or waive any provision of this Lease is explicitly accepted in writing by the party bound to perform.  In addition, any request by Tenant for a waiver or modification of Tenant’s obligations under this Lease will not be granted or valid unless also approved by the Commission by resolution.
19.11 No Partnership.  Landlord and Tenant agree that nothing contained in this Sublease creates a partnership, joint venture, or association between Landlord and Tenant, nor obligates either of them in any way for the debts or obligations of the other party.  Neither the method of computing Additional Rent nor any other provision contained in this Lease nor any acts of Landlord or Tenant create any relationship between Landlord and Tenant other than the relationship of landlord and tenant.
19.12 Commissions.  Landlord and Tenant each represent and warrant to the other that they have employed no broker, finder or other person in connection with the transactions contemplated under this Lease that might result in the other party being held liable for all or any portion of a commission under this Lease. Landlord and Tenant each agree to indemnify and hold the other free and harmless from and against all claims and liability arising by reason of the incorrectness of the representations and warranties made by such party in this Section, including, without limitation, reasonable attorneys’ fees and litigation costs.
19.13 Survival.  Notwithstanding anything to the contrary contained in this Lease, only the provisions (including, without limitation, covenants, agreements, representations, warranties, obligations, and liabilities described in any provision) of this Lease which expressly survive the expiration or earlier termination of this Lease (whether or not such provision expressly provides as such) shall survive such expiration or earlier termination of this Lease and continue to be binding upon the applicable party.
19.14 Memorandum of Lease.  The parties shall execute and deliver a memorandum of this Lease in the form attached as Attachment 2.  Tenant may, at its sole cost and expense, record the memorandum of this Lease against the Premises.  Any recording, transfer, documentary, stamp or other tax imposed upon the execution or recording of any memorandum of this Lease shall be paid by Tenant.  Upon the expiration or earlier termination of this Lease, Landlord and Tenant promptly shall execute a termination of any such memorandum of this Lease in proper form for recording, and said obligation shall survive the expiration or termination of this Lease.
19.15 No Personal Liability of Landlord Officials.  No official, officer, or employee of Landlord shall have any liability, personal or otherwise, with respect to this Lease or the transaction contemplated by this Lease.  The property and assets of Landlord’s officials, officers, and employees shall not be subject to attachment, levy, execution or other judicial process.  Any liability of Landlord under or related to this Lease shall be limited to and enforceable against Landlord’s interest in the Premises and the lien of any judgment shall be restricted to Landlord’s interest in the Premises.
19.16 No Personal Liability of Tenant Officials.  No official, officer, or employee of Tenant shall have any liability, personal or otherwise, with respect to this Lease or the transaction contemplated by this Lease.  The property or assets of Landlord’s officials, officers, and employees shall not be subject to attachment, levy, execution or other judicial process.  Any liability of Tenant shall be limited to and enforceable against Tenant’s interest in the Premises and the lien of any judgment shall be restricted to Tenant’s interest in the Premises.
19.17 Third Party Rights.  Except as provided in Section 10.2, Section 12.1, Article 16,  Article 19, and Section 20.9, and this Section 20.17 as to the Subtenant, nothing in this Lease shall be construed to constitute, create or confer rights, remedies or claims in or upon any person or entity not a party hereto or to create obligations or responsibilities of the parties hereto to any of such persons or to permit any such person or entity to rely upon the covenants, conditions and agreements contained herein.
 [Remainder of page intentionally left blank.  Signature page follows.]

IN WITNESS OF THE PROVISIONS SET FORTH ABOVE, Landlord and Tenant have caused their duly authorized officials and representatives to execute this Lease as of the date first written above.






 LANDLORD:  CITY OF PHILADELPHIA





FAIRMOUNT PARK COMMISSION






_________________________________________                                                                                                





Robert N. C. Nix, III, President






                                                                                                 




_________________________________________                                                                                                





Mark A. Focht, Executive Director, Fairmount Park





DEPARTMENT OF PUBLIC PROPERTY








_________________________________________






Joan Schlotterbeck, Commissioner, Public Property






TENANT:

CORPORATE SEAL:

PHILADELPHIA AUTHORITY FOR






INDUSTRIAL DEVELOPMENT





BY:                   












Chairman/Vice Chairman





BY: _______________________________________      


Secretary/Treasurer

Commonwealth of Pennsylvania
:

County of Philadelphia

:     ss.






:






:


On this, the ______ day of ___________________, 2005, before me, 

__________________________________________, the undersigned officer, personally appeared Robert N. C. Nix, III, who acknowledged himself to be President of the Fairmount Park Commission of the City of Philadelphia in the Commonwealth of Pennsylvania, and that he as such President, being authorized to do so, executed the foregoing instrument by signing the name of the City of Philadelphia by himself as President of the Fairmount Park Commission.


I have set my hand and official seal.








____________________________________








Notary Public








My Commission Expires:





[Notary Seal]

____________________________________

Commonwealth of Pennsylvania
:

County of Philadelphia

:     ss.






:






:


On this, the ______ day of ___________________, 2005, before me, 

__________________________________________, the undersigned officer, personally appeared Mark A. Focht, who acknowledged himself to be Executive Director of Fairmount Park of the City of Philadelphia in the Commonwealth of Pennsylvania, and that she as such Executive Director, being authorized to do so, executed the foregoing instrument by signing the name of the City of Philadelphia by himself as Fairmount Park Executive Director.


I have set my hand and official seal.








____________________________________








Notary Public








My Commission Expires:





[Notary Seal]

____________________________________

Commonwealth of Pennsylvania
:

County of Philadelphia

:     ss.






:






:


On this, the ______ day of ___________________, 2005, before me, 

__________________________________________, the undersigned officer, personally appeared Joan Schlotterbeck, who acknowledged herself to be Commissioner of the Department of Public Property of the City of Philadelphia in the Commonwealth of Pennsylvania, and that she as such Commissioner, being authorized to do so, executed the foregoing instrument by signing the name of the City of Philadelphia by herself as Public Property Commissioner.


I have set my hand and official seal.








____________________________________








Notary Public








My Commission Expires:





[Notary Seal]

____________________________________

County of Philadelphia

:     ss.






:






:


On this, the ______ day of ___________________, 2005, before me, 

__________________________________________, the undersigned officer, personally appeared _______________, who acknowledged himself to be Chairman or Vice Chairman of the Philadelphia Authority for Industrial Development in the Commonwealth of Pennsylvania, and that he as such ____________, being authorized to do so, executed the foregoing instrument by signing the name of the Philadelphia Authority for Industrial Development by himself as Chairman or Vice Chairman.


I have set my hand and official seal.








____________________________________








Notary Public








My Commission Expires:





[Notary Seal]

____________________________________
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